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(2) Enough in advance of the date of
the hearings to afford interested par-
ties throughout the State a reasonable
opportunity to participate.

(Authority: 20 U.S.C. 1412(a)(20))

§300.282 Opportunity to participate;
comment period.

(a) The SEA shall conduct the public
hearings at times and places that af-
ford interested parties throughout the
State a reasonable opportunity to par-
ticipate.

(b) The policies and procedures must
be available for comment for a period
of at least 30 days following the date of
the notice under §300.281.

(Authority: 20 U.S.C. 1412(a)(20))

§300.283 Review of public comments
before adopting policies and proce-
dures.

Before adopting the policies and pro-
cedures, the SEA shall—

(a) Review and consider all public
comments; and

(b) Make any necessary modifica-
tions in those policies and procedures.

(Authority: 20 U.S.C. 1412(a)(20))

§300.284 Publication and availability
of approved policies and proce-
dures.

After the Secretary approves a
State’s policies and procedures, the
SEA shall give notice in newspapers or
other media, or both, that the policies
and procedures are approved. The no-
tice must name places throughout the
State where the policies and proce-
dures are available for access by any
interested person.

(Authority: 20 U.S.C. 1412(a)(20))

Subpart C—Services
FREE APPROPRIATE PUBLIC EDUCATION

§300.300 Provision of FAPE.

(a) General. (1) Subject to paragraphs
(b) and (c) of this section and §300.311,
each State receiving assistance under
this part shall ensure that FAPE is
available to all children with disabil-
ities, aged 3 through 21, residing in the
State, including children with disabil-
ities who have been suspended or ex-
pelled from school.
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(2) As a part of its obligation under
paragraph (a)(l) of this section, each
State must ensure that the require-
ments of §300.125 (to identify, locate,
and evaluate all children with disabil-
ities) are implemented by public agen-
cies throughout the State.

(3)(1) The services provided to the
child under this part address all of the
child’s identified special education and
related services needs described in
paragraph (a) of this section.

(ii) The services and placement need-
ed by each child with a disability to re-
ceive FAPE must be based on the
child’s unique needs and not on the
child’s disability.

(b) Exception for age ranges 3-5 and 18—
21. This paragraph provides the rules
for applying the requirements in para-
graph (a) of this section to children
with disabilities aged 3, 4, 5, 18, 19, 20,
and 21 within the State:

(1) If State law or a court order re-
quires the State to provide education
for children with disabilities in any
disability category in any of these age
groups, the State must make FAPE
available to all children with disabil-
ities of the same age who have that dis-
ability.

(2) If a public agency provides edu-
cation to nondisabled children in any
of these age groups, it must make
FAPE available to at least a propor-
tionate number of children with dis-
abilities of the same age.

(3) If a public agency provides edu-
cation to 50 percent or more of its chil-
dren with disabilities in any disability
category in any of these age groups, it
must make FAPE available to all its
children with disabilities of the same
age who have that disability. This pro-
vision does not apply to children aged
3 through 5 for any fiscal year for
which the State receives a grant under
section 619(a)(1) of the Act.

(4) If a public agency provides edu-
cation to a child with a disability in
any of these age groups, it must make
FAPE available to that child and pro-
vide that child and his or her parents
all of the rights under Part B of the
Act and this part.

(5) A State is not required to make
FAPE available to a child with a dis-
ability in one of these age groups if—



§300.301

(i) State law expressly prohibits, or
does not authorize, the expenditure of
public funds to provide education to
nondisabled children in that age group;
or

(ii) The requirement is inconsistent
with a court order that governs the
provision of free public education to
children with disabilities in that State.

(c) Children aged 3 through 21 on In-
dian reservations. With the exception of
children identified in §300.715(b) and
(c), the SEA shall ensure that all of the
requirements of Part B of the Act are
implemented for all children with dis-
abilities aged 3 through 21 on reserva-
tions.

(Authority: 20 U.S.C. 1412(a)(1), 1411(i)(1)(C),
S. Rep. No. 94—168, p. 19 (1975))

§300.301 FAPE—methods
ments.

and pay-

(a) Each State may use whatever
State, 1local, Federal, and private
sources of support are available in the
State to meet the requirements of this
part. For example, if it is necessary to
place a child with a disability in a resi-
dential facility, a State could use joint
agreements between the agencies in-
volved for sharing the cost of that
placement.

(b) Nothing in this part relieves an
insurer or similar third party from an
otherwise valid obligation to provide or
to pay for services provided to a child
with a disability.

(c) Consistent with §§300.342(b)(2) and
300.343(b), the State must ensure that
there is no delay in implementing a
child’s IEP, including any case in
which the payment source for pro-
viding or paying for special education
and related services to the child is
being determined.

(Authority: 20 U.S.C. 1401(8), 1412(a)(1))

§300.302

If placement in a public or private
residential program is mnecessary to
provide special education and related
services to a child with a disability,
the program, including non-medical
care and room and board, must be at no
cost to the parents of the child.

Residential placement.

(Authority: 20 U.S.C. 1412(a)(1), 1412(a)(10)(B))
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§300.303 Proper functioning of hear-
ing aids.

Each public agency shall ensure that
the hearing aids worn in school by chil-
dren with hearing impairments, includ-
ing deafness, are functioning properly.

(Authority: 20 U.S.C. 1412(a)(1))

§300.304 Full educational opportunity
goal.

Each SEA shall ensure that each pub-
lic agency establishes and implements
a goal of providing full educational op-
portunity to all children with disabil-
ities in the area served by the public
agency.

(Authority: 20 U.S.C. 1412(a)(2)

§300.305

Each public agency shall take steps
to ensure that its children with disabil-
ities have available to them the vari-
ety of educational programs and serv-
ices available to nondisabled children
in the area served by the agency, in-
cluding art, music, industrial arts, con-
sumer and homemaking education, and
vocational education.

(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(1))

Program options.

§300.306 Nonacademic services.

(a) Each public agency shall take
steps to provide nonacademic and ex-
tracurricular services and activities in
the manner necessary to afford chil-
dren with disabilities an equal oppor-
tunity for participation in those serv-
ices and activities.

(b) Nonacademic and extracurricular
services and activities may include
counseling services, athletics, trans-
portation, health services, recreational
activities, special interest groups or
clubs sponsored by the public agency,
referrals to agencies that provide as-
sistance to individuals with disabil-
ities, and employment of students, in-
cluding both employment by the public
agency and assistance in making out-
side employment available.

(Authority: 20 U.S.C. 1412(a)(1))

§300.307

(a) General. Physical education serv-
ices, specially designed if necessary,
must be made available to every child
with a disability receiving FAPE.

Physical education.
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(b) Regular physical education. Each
child with a disability must be afforded
the opportunity to participate in the
regular physical education program
available to nondisabled children un-
less—

(1) The child is enrolled full time in a
separate facility; or

(2) The child needs specially designed
physical education, as prescribed in the
child’s IEP.

(c) Special physical education. If spe-
cially designed physical education is
prescribed in a child’s IEP, the public
agency responsible for the education of
that child shall provide the services di-
rectly or make arrangements for those
services to be provided through other
public or private programs.

(d) Education in separate facilities. The
public agency responsible for the edu-
cation of a child with a disability who
is enrolled in a separate facility shall
ensure that the child receives appro-
priate physical education services in
compliance with paragraphs (a) and (c)
of this section.

(Authority: 20 U.S.C. 1412(a)(25), 1412(a)(5)(A))

§300.308 Assistive technology.

(a) Each public agency shall ensure
that assistive technology devices or as-
sistive technology services, or both, as
those terms are defined in §§300.5-300.6,
are made available to a child with a
disability if required as a part of the
child’s—

(1) Special education under §300.26;

(2) Related services under §300.24; or

(3) Supplementary aids and services
under §§300.28 and 300.550(b)(2).

(b) On a case-by-case basis, the use of
school-purchased assistive technology
devices in a child’s home or in other
settings is required if the child’s IEP
team determines that the child needs
access to those devices in order to re-
ceive FAPE.

(Authority: 20 U.S.C. 1412(a)(12)(B)(i))

§300.309 Extended school year serv-
ices.

(a) General. (1) Each public agency
shall ensure that extended school year
services are available as necessary to
provide FAPE, consistent with para-
graph (a)(2) of this section.
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(2) Extended school year services
must be provided only if a child’s IEP
team determines, on an individual
basis, in accordance with §§300.340-
300.350, that the services are necessary
for the provision of FAPE to the child.

(3) In implementing the requirements
of this section, a public agency may
not—

(i) Limit extended school year serv-
ices to particular categories of dis-
ability; or

(ii) TUnilaterally limit the type,
amount, or duration of those services.

(b) Definition. As used in this section,
the term extended school year services
means special education and related
services that—

(1) Are provided to a child with a dis-
ability—

(i) Beyond the normal school year of
the public agency;

(ii) In accordance with the child’s
IEP; and

(iii) At no cost to the parents of the
child; and

(2) Meet the standards of the SEA.

(Authority: 20 U.S.C. 1412(a)(1))
§300.310 [Reserved]

§300.311 FAPE requirements for stu-
dents with disabilities in adult pris-

ons.

(a) Ezxception to FAPE for certain stu-
dents. Except as provided in
§300.122(a)(2)(ii), the obligation to

make FAPE available to all children
with disabilities does not apply with
respect to students aged 18 through 21
to the extent that State law does not
require that special education and re-
lated services under Part B of the Act
be provided to students with disabil-
ities who, in the last educational place-
ment prior to their incarceration in an
adult correctional facility—

(1) Were not actually identified as
being a child with a disability under
§300.7; and

(2) Did not have an IEP under Part B
of the Act.

(b) Requirements that do not apply.
The following requirements do not
apply to students with disabilities who
are convicted as adults under State law
and incarcerated in adult prisons:

(1) The requirements contained in
§300.138 and §300.347(a)(5)(i) (relating to
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participation of children with disabil-
ities in general assessments).

(2) The requirements in §300.347(b)
(relating to transition planning and
transition services), with respect to the
students whose eligibility under Part B
of the Act will end, because of their
age, before they will be eligible to be
released from prison based on consider-
ation of their sentence and eligibility
for early release.

(c) Modifications of IEP or placement.
(1) Subject to paragraph (c)(2) of this
section, the IEP team of a student with
a disability, who is convicted as an
adult under State law and incarcerated
in an adult prison, may modify the stu-
dent’s IEP or placement if the State
has demonstrated a bona fide security
or compelling penological interest that
cannot otherwise be accommodated.

(2) The requirements of §§300.340(a)
and 300.347(a) relating to IEPs, and
300.550(b) relating to LRE, do not apply
with respect to the modifications de-
scribed in paragraph (c)(1) of this sec-
tion.

(Authority: 20 U.S.C. 1412(a)(1), 1414(d)(6))

§300.312 Children with disabilities in
public charter schools.

(a) Children with disabilities who at-
tend public charter schools and their
parents retain all rights under this
part.

(b) If the public charter school is an
LEA, consistent with §300.17, that re-
ceives funding under §§300.711-300.714,
that charter school is responsible for
ensuring that the requirements of this
part are met, unless State law assigns
that responsibility to some other enti-
ty.

(c) If the public charter school is a
school of an LEA that receives funding
under §§300.711-300.714 and includes
other public schools—

(1) The LEA is responsible for ensur-
ing that the requirements of this part
are met, unless State law assigns that
responsibility to some other entity;
and

(2) The LEA must meet the require-
ments of §300.241.

(d)(1) If the public charter school is
not an LEA receiving funding under
§§300.711-300.714, or a school that is
part of an LEA receiving funding under
§§300.711-300.714, the SEA is responsible
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for ensuring that the requirements of
this part are met.

(2) Paragraph (d)(1) of this section
does not preclude a State from assign-
ing initial responsibility for ensuring
the requirements of this part are met
to another entity; however, the SEA
must maintain the ultimate responsi-
bility for ensuring compliance with
this part, consistent with §300.600.

(Authority: 20 U.S.C. 1413(a)(5))

§300.313 Children experiencing devel-
opmental delays.

(a) Use of term developmental delay. (1)
A State that adopts the term develop-
mental delay under §300.7(b) determines
whether it applies to children aged 3
through 9, or to a subset of that age
range (e.g., ages 3 through 5).

(2) A State may not require an LEA
to adopt and use the term develop-
mental delay for any children within its
jurisdiction.

(3) If an LEA uses the term develop-
mental delay for children described in
§300.7(b), the LEA must conform to
both the State’s definition of that term
and to the age range that has been
adopted by the State.

(4) If a State does not adopt the term
developmental delay, an LEA may not
independently use that term as a basis
for establishing a child’s eligibility
under this part.

(b) Use of individual disability cat-
egories. (1) Any State or LEA that
elects to use the term developmental
delay for children aged 3 through 9 may
also use one or more of the disability
categories described in §300.7 for any
child within that age range if it is de-
termined, through the evaluation con-
ducted under §§300.530-300.5636, that the
child has an impairment described in
§300.7, and because of that impairment
needs special education and related
services.

(2) The State or LEA shall ensure
that all of the child’s special education
and related services needs that have
been identified through the evaluation
described in paragraph (b)(1) of this
section are appropriately addressed.

(c) Common definition of developmental
delay. A State may adopt a common
definition of developmental delay for use
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in programs under Parts B and C of the
Act.

(Authority: 20 U.S.C. 1401(3)(A) and (B))
EVALUATIONS AND REEVALUATIONS

§300.320 Initial evaluations.

(a) Each public agency shall ensure
that a full and individual evaluation is
conducted for each child being consid-
ered for special education and related
services under Part B of the Act—

(1) To determine if the child is a
‘‘child with a disability’”’ under §300.7;
and

(2) To determine the educational
needs of the child.

(b) In implementing the require-
ments of paragraph (a) of this section,
the public agency shall ensure that—

(1) The evaluation is conducted in ac-
cordance with the procedures described
in §§300.530-300.535; and

(2) The results of the evaluation are
used by the child’s IEP team in meet-
ing the requirements of §§300.340—
300.350.

(Authority: 20 U.S.C. 1414(a), (b), and (c))

§300.321 Reevaluations.

Each public agency shall ensure
that—

(a) A reevaluation of each child with
a disability is conducted in accordance
with §300.536; and

(b) The results of any reevaluations
are addressed by the child’s IEP team
under §§300.340-300.349 in reviewing and,
as appropriate, revising the child’s
IEP.

(Authority: 20 U.S.C. 1414(a)(2))
§§300.322-300.324 [Reserved]
INDIVIDUALIZED EDUCATION PROGRAMS

§300.340 Definitions related to IEPs.

(a) Individualized education program.
As used in this part, the term individ-
ualiced education program or IEP means
a written statement for a child with a
disability that is developed, reviewed,
and revised in a meeting in accordance
with §§300.341-300.350.

(b) Participating agency. As used in
§300.348, participating agency means a
State or local agency, other than the
public agency responsible for a stu-
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dent’s education, that is financially
and legally responsible for providing
transition services to the student.

(Authority: 20 U.S.C. 1401(11), 1412(a)(10)(B))

§300.341 Responsibility of SEA and
other public agencies for IEPs.

(a) The SEA shall ensure that each
public agency—

(1) Except as provided in §§300.450-
300.462, develops and implements an
IEP for each child with a disability
served by that agency; and

(2) Ensures that an IEP is developed
and implemented for each eligible child
placed in or referred to a private school
or facility by the public agency.

(b) Paragraph (a) of this section ap-
plies to—

(1) The SEA, if it is involved in pro-
viding direct services to children with
disabilities, in accordance with
§300.370(a) and (b)(1); and

(2) Except as provided in §300.600(d),
the other public agencies described in
§300.2, including LEAs and other State
agencies that provide special education
and related services either directly, by
contract, or through other arrange-
ments.

(Authority: 20 U.S.C. 1412(a)(4), (a)(10)(B))

§300.342 When IEPs must be in effect.

(a) General. At the beginning of each
school year, each public agency shall
have an IEP in effect for each child
with a disability within its jurisdic-
tion.

(b) Implementation of IEPs. Each pub-
lic agency shall ensure that—

(1) An IEP—

(i) Is in effect before special edu-
cation and related services are pro-
vided to an eligible child under this
part; and

(ii) Is implemented as soon as pos-
sible following the meetings described
under §300.343;

(2) The child’s IEP is accessible to
each regular education teacher, special
education teacher, related service pro-
vider, and other service provider who is
responsible for its implementation; and

(3) Each teacher and provider de-
scribed in paragraph (b)(2) of this sec-
tion is informed of—
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(i) His or her specific responsibilities
related to implementing the child’s
IEP; and

(ii) The specific accommodations,
modifications, and supports that must
be provided for the child in accordance
with the IEP.

(c) IEP or IFSP for children aged 3
through 5. (1) In the case of a child with
a disability aged 3 through 5 (or, at the
discretion of the SEA a 2-year-old child
with a disability who will turn age 3
during the school year), an IFSP that
contains the material described in sec-
tion 636 of the Act, and that is devel-
oped in accordance with §§300.341-
300.346 and §§300.349-300.350, may serve
as the IEP of the child if using that
plan as the IEP is—

(i) Consistent with State policy; and

(ii) Agreed to by the agency and the
child’s parents.

(2) In implementing the requirements
of paragraph (c)(1) of this section, the
public agency shall—

(i) Provide to the child’s parents a
detailed explanation of the differences
between an IFSP and an IEP; and

(ii) If the parents choose an IFSP, ob-
tain written informed consent from the
parents.

(d) Effective date for new requirements.
All IEPs developed, reviewed, or re-
vised on or after July 1, 1998 must meet
the requirements of §§300.340-300.350.

(Authority: 20 U.S.C. 1414(d)(2)(A) and (B),
Pub. L. 105-17, sec. 201(a)(2)(A), (C)

§300.343 IEP meetings.

(a) General. BEach public agency is re-
sponsible for initiating and conducting
meetings for the purpose of developing,
reviewing, and revising the IEP of a
child with a disability (or, if consistent
with §300.342(c), an IFSP).

(b) Initial IEPS; provision of services.
(1) Bach public agency shall ensure
that within a reasonable period of time
following the agency’s receipt of parent
consent to an initial evaluation of a
child—

(i) The child is evaluated; and

(ii) If determined eligible under this
part, special education and related
services are made available to the child
in accordance with an IEP.

(2) In meeting the requirement in
paragraph (b)(1) of this section, a meet-
ing to develop an IEP for the child
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must be conducted within 30-days of a
determination that the child needs spe-
cial education and related services.

(c) Review and revision of IEPs. Each
public agency shall ensure that the IEP
team—

(1) Reviews the child’s IEP periodi-
cally, but not less than annually, to de-
termine whether the annual goals for
the child are being achieved; and

(2) Revises the IEP as appropriate to
address—

(i) Any lack of expected progress to-
ward the annual goals described in
§300.347(a), and in the general cur-
riculum, if appropriate;

(ii) The results of any reevaluation
conducted under §300.536;

(iii) Information about the child pro-
vided to, or by, the parents, as de-
scribed in §300.533(a)(1);

(iv) The child’s anticipated needs; or

(v) Other matters.

(Authority: 20 U.S.C. 1413(a)(1), 1414(d)(4)(A)

§300.344 IEP team.

(a) General. The public agency shall
ensure that the IEP team for each
child with a disability includes—

(1) The parents of the child;

(2) At least one regular education
teacher of the child (if the child is, or
may be, participating in the regular
education environment);

(3) At least one special education
teacher of the child, or if appropriate,
at least one special education provider
of the child;

(4) A representative of the public
agency who—

(i) Is qualified to provide, or super-
vise the provision of, specially designed
instruction to meet the unique needs of
children with disabilities;

(i1) Is knowledgeable about the gen-
eral curriculum; and

(iii) Is knowledgeable about the
availability of resources of the public
agency;

(5) An individual who can interpret
the instructional implications of eval-
uation results, who may be a member
of the team described in paragraphs
(a)(2) through (6) of this section;

(6) At the discretion of the parent or
the agency, other individuals who have
knowledge or special expertise regard-
ing the child, including related services
personnel as appropriate; and
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(7) If appropriate, the child.

(b) Transition services participants. (1)
Under paragraph (a)(7) of this section,
the public agency shall invite a student
with a disability of any age to attend
his or her IEP meeting if a purpose of
the meeting will be the consideration
of—

(i) The student’s transition services
needs under §300.347(b)(1);

(ii) The needed transition services for
the student under §300.347(b)(2); or

(iii) Both.

(2) If the student does not attend the
IEP meeting, the public agency shall
take other steps to ensure that the stu-
dent’s preferences and interests are
considered.

(3)(i) In implementing the require-
ments of §300.347(b)(2), the public agen-
cy also shall invite a representative of
any other agency that is likely to be
responsible for providing or paying for
transition services.

(ii) If an agency invited to send a rep-
resentative to a meeting does not do
so, the public agency shall take other
steps to obtain participation of the
other agency in the planning of any
transition services.

(c) Determination of knowledge and
special expertise. The determination of
the knowledge or special expertise of
any individual described in paragraph
(a)(6) of this section shall be made by
the party (parents or public agency)
who invited the individual to be a
member of the IEP.

(d) Designating a public agency rep-
resentative. A public agency may des-
ignate another public agency member
of the IEP team to also serve as the
agency representative, if the criteria in
paragraph (a)(4) of this section are sat-
isfied.

(Authority: 20 U.S.C. 1401(30), 1414(d)(1)(A)X(T),
(B))

§300.345

(a) Public agency responsibility—gen-
eral. Each public agency shall take
steps to ensure that one or both of the
parents of a child with a disability are
present at each IEP meeting or are af-
forded the opportunity to participate,
including—

(1) Notifying parents of the meeting
early enough to ensure that they will
have an opportunity to attend; and

Parent participation.
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(2) Scheduling the meeting at a mu-
tually agreed on time and place.

(b) Information provided to parents. (1)
The notice required under paragraph
(a)(1) of this section must—

(i) Indicate the purpose, time, and lo-
cation of the meeting and who will be
in attendance; and

(ii) Inform the parents of the provi-
sions in §300.344(a)(6) and (c) (relating
to the participation of other individ-
uals on the IEP team who have knowl-
edge or special expertise about the
child).

(2) For a student with a disability be-
ginning at age 14, or younger, if appro-
priate, the notice must also—

(i) Indicate that a purpose of the
meeting will be the development of a
statement of the transition services
needs of the student required in
§300.347(b)(1); and

(ii) Indicate that the agency will in-
vite the student.

(3) For a student with a disability be-
ginning at age 16, or younger, if appro-
priate, the notice must—

(1) Indicate that a purpose of the
meeting is the consideration of needed
transition services for the student re-
quired in §300.347(b)(2);

(ii) Indicate that the agency will in-
vite the student; and

(iii) Identify any other agency that
will be invited to send a representative.

(c) Other methods to ensure parent par-
ticipation. If neither parent can attend,
the public agency shall use other meth-
ods to ensure parent participation, in-
cluding individual or conference tele-
phone calls.

(d) Conducting an IEP meeting without
a parent in attendance. A meeting may
be conducted without a parent in at-
tendance if the public agency is unable
to convince the parents that they
should attend. In this case the public
agency must have a record of its at-
tempts to arrange a mutually agreed
on time and place, such as—

(1) Detailed records of telephone calls
made or attempted and the results of
those calls;

(2) Copies of correspondence sent to
the parents and any responses received;
and

(3) Detailed records of visits made to
the parent’s home or place of employ-
ment and the results of those visits.
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(e) Use of interpreters or other action,
as appropriate. The public agency shall
take whatever action is necessary to
ensure that the parent understands the
proceedings at the IEP meeting, in-
cluding arranging for an interpreter for
parents with deafness or whose native
language is other than English.

(f) Parent copy of child’s IEP. The pub-
lic agency shall give the parent a copy
of the child’s IEP at no cost to the par-
ent.

(Authority: 20 U.S.C. 1414(d)(1)(B)(1))

§300.346 Development, review, and re-
vision of IEP.

(a) Development of IEP. (1) General. In
developing each child’s IEP, the IEP
team, shall consider—

(i) The strengths of the child and the
concerns of the parents for enhancing
the education of their child;

(ii) The results of the initial or most
recent evaluation of the child; and

(iii) As appropriate, the results of the
child’s performance on any general
State or district-wide assessment pro-
grams.

(2) Consideration of special factors. The
IEP team also shall—

(1) In the case of a child whose behav-
ior impedes his or her learning or that
of others, consider, if appropriate,
strategies, including positive behav-
ioral interventions, strategies, and sup-
ports to address that behavior;

(ii) In the case of a child with limited
English proficiency, consider the lan-
guage needs of the child as those needs
relate to the child’s IEP;

(iii) In the case of a child who is blind
or visually impaired, provide for in-
struction in Braille and the use of
Braille unless the IEP team deter-
mines, after an evaluation of the
child’s reading and writing skills,
needs, and appropriate reading and
writing media (including an evaluation
of the child’s future needs for instruc-
tion in Braille or the use of Braille),
that instruction in Braille or the use of
Braille is not appropriate for the child;

(iv) Consider the communication
needs of the child, and in the case of a
child who is deaf or hard of hearing,
consider the child’s language and com-
munication needs, opportunities for di-
rect communications with peers and
professional personnel in the child’s
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language and communication mode,
academic level, and full range of needs,
including opportunities for direct in-
struction in the child’s language and
communication mode; and

(v) Consider whether the child re-
quires assistive technology devices and
services.

(b) Review and Revision of IEP. In con-
ducting a meeting to review, and, if ap-
propriate, revise a child’s IEP, the IEP
team shall consider the factors de-
scribed in paragraph (a) of this section.

(c) Statement in IEP. If, in considering
the special factors described in para-
graphs (a)(1) and (2) of this section, the
IEP team determines that a child needs
a particular device or service (includ-
ing an intervention, accommodation,
or other program modification) in
order for the child to receive FAPE,
the IEP team must include a statement
to that effect in the child’s IEP.

(d) Requirement with respect to regular
education teacher. The regular edu-
cation teacher of a child with a dis-
ability, as a member of the IEP team,
must, to the extent appropriate, par-
ticipate in the development, review,
and revision of the child’s IEP, includ-
ing assisting in the determination of—

(1) Appropriate positive behavioral
interventions and strategies for the
child; and

(2) Supplementary aids and services,
program modifications or supports for
school personnel that will be provided
for the child, consistent with
§300.347(a)(3).

(e) Construction. Nothing in this sec-
tion shall be construed to require the
IEP team to include information under
one component of a child’s IEP that is
already contained under another com-
ponent of the child’s IEP.

(Authority: 20 U.S.C. 1414(d)(3) and (4)(B) and
(e)

§300.347 Content of IEP.

(a) General. The IEP for each child
with a disability must include—

(1) A statement of the child’s present
levels of educational performance, in-
cluding—

(i) How the child’s disability affects
the child’s involvement and progress in
the general curriculum (i.e., the same
curriculum as for nondisabled chil-
dren); or
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(ii) For preschool children, as appro-
priate, how the disability affects the
child’s participation in appropriate ac-
tivities;

(2) A statement of measurable annual
goals, including benchmarks or short-
term objectives, related to—

(i) Meeting the child’s needs that re-
sult from the child’s disability to en-
able the child to be involved in and
progress in the general curriculum
(i.e., the same curriculum as for non-
disabled children), or for preschool
children, as appropriate, to participate
in appropriate activities; and

(ii) Meeting each of the child’s other
educational needs that result from the
child’s disability;

(3) A statement of the special edu-
cation and related services and supple-
mentary aids and services to be pro-
vided to the child, or on behalf of the
child, and a statement of the program
modifications or supports for school
personnel that will be provided for the
child—

(i) To advance appropriately toward
attaining the annual goals;

(ii) To be involved and progress in
the general curriculum in accordance
with paragraph (a)(1) of this section
and to participate in extracurricular
and other nonacademic activities; and

(iii) To be educated and participate
with other children with disabilities
and nondisabled children in the activi-
ties described in this section;

(4) An explanation of the extent, if
any, to which the child will not partici-
pate with nondisabled children in the
regular class and in the activities de-
scribed in paragraph (a)(3) of this sec-
tion;

(5)(i1) A statement of any individual
modifications in the administration of
State or district-wide assessments of
student achievement that are needed in
order for the child to participate in the
assessment; and

(ii) If the IEP team determines that
the child will not participate in a par-
ticular State or district-wide assess-
ment of student achievement (or part
of an assessment), a statement of—

(A) Why that assessment is not ap-
propriate for the child; and

(B) How the child will be assessed;
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(6) The projected date for the begin-
ning of the services and modifications
described in paragraph (a)(3) of this
section, and the anticipated frequency,
location, and duration of those services
and modifications; and

(7) A statement of—

(i) How the child’s progress toward
the annual goals described in para-
graph (a)(2) of this section will be
measured; and

(ii) How the child’s parents will be
regularly informed (through such
means as periodic report cards), at
least as often as parents are informed
of their nondisabled children’s
progress, of—

(A) Their child’s progress toward the
annual goals; and

(B) The extent to which that progress
is sufficient to enable the child to
achieve the goals by the end of the
year.

(b) Transition services. The IEP must
include—

(1) For each student with a disability
beginning at age 14 (or younger, if de-
termined appropriate by the IEP
team), and updated annually, a state-
ment of the transition service needs of
the student under the applicable com-
ponents of the student’s IEP that fo-
cuses on the student’s courses of study
(such as participation in advanced-
placement courses or a vocational edu-
cation program); and

(2) For each student beginning at age
16 (or younger, if determined appro-
priate by the IEP team), a statement of
needed transition services for the stu-
dent, including, if appropriate, a state-
ment of the interagency responsibil-
ities or any needed linkages.

(c) Transfer of rights. In a State that
transfers rights at the age majority,
beginning at least one year before a
student reaches the age of majority
under State law, the student’s IEP
must include a statement that the stu-
dent has been informed of his or her
rights under Part B of the Act, if any,
that will transfer to the student on
reaching the age of majority, con-
sistent with §300.517.
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(d) Students with disabilities convicted
as adults and incarcerated in adult pris-
ons. Special rules concerning the con-
tent of IEPs for students with disabil-
ities convicted as adults and incarcer-
ated in adult prisons are contained in
§300.311(b) and (c).

(Authority: 20 U.S.C.
(D(6)(A)(1)

1414(d)(1)(A) and

§300.348 Agency responsibilities for
transition services.

(a) If a participating agency, other
than the public agency, fails to provide
the transition services described in the
IEP in accordance with §300.347(b)(1),
the public agency shall reconvene the
IEP team to identify alternative strat-
egies to meet the transition objectives
for the student set out in the IEP.

(b) Nothing in this part relieves any
participating agency, including a State
vocational rehabilitation agency, of
the responsibility to provide or pay for
any transition service that the agency
would otherwise provide to students
with disabilities who meet the eligi-
bility criteria of that agency.

(Authority: 20 U.s.C.
1414(d)(1)(A)(vii))

1414(d)(5);

§300.349 Private school placements by
public agencies.

(a) Developing IEPs. (1) Before a pub-
lic agency places a child with a dis-
ability in, or refers a child to, a private
school or facility, the agency shall ini-
tiate and conduct a meeting to develop
an IEP for the child in accordance with
§§300.346 and 300.347.

(2) The agency shall ensure that a
representative of the private school or
facility attends the meeting. If the rep-
resentative cannot attend, the agency
shall use other methods to ensure par-
ticipation by the private school or fa-
cility, including individual or con-
ference telephone calls.

(b) Reviewing and revising IEPs. (1)
After a child with a disability enters a
private school or facility, any meetings
to review and revise the child’s IEP
may be initiated and conducted by the
private school or facility at the discre-
tion of the public agency.

(2) If the private school or facility
initiates and conducts these meetings,
the public agency shall ensure that the
parents and an agency representative—
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(i) Are involved in any decision about
the child’s IEP; and

(ii) Agree to any proposed changes in
the IEP before those changes are im-
plemented.

(c) Responsibility. Even if a private
school or facility implements a child’s
IEP, responsibility for compliance with
this part remains with the public agen-
cy and the SEA.

(Authority: 20 U.S.C. 1412(a)(10)(B))

§300.350 IEP—accountability.

(a) Provision of services. Subject to
paragraph (b) of this section, each pub-
lic agency must—

(1) Provide special education and re-
lated services to a child with a dis-
ability in accordance with the child’s
IEP; and

(2) Make a good faith effort to assist
the child to achieve the goals and ob-
jectives or benchmarks listed in the
IEP.

(b) Accountability. Part B of the Act
does not require that any agency,
teacher, or other person be held ac-
countable if a child does not achieve
the growth projected in the annual
goals and benchmarks or objectives.
However, the Act does not prohibit a
State or public agency from estab-
lishing its own accountability systems
regarding teacher, school, or agency
performance.

(c) Construction—parent rights. Noth-
ing in this section limits a parent’s
right to ask for revisions of the child’s
IEP or to invoke due process proce-
dures if the parent feels that the ef-
forts required in paragraph (a) of this
section are not being made.

(Authority: 20 U.S.C. 1414(d)); Cong. Rec. at
H7152 (daily ed., July 21, 1975))

DIRECT SERVICES BY THE SEA

§300.360 Use of LEA allocation for di-
rect services.

(a) General. An SEA shall use the
payments that would otherwise have
been available to an LEA or to a State
agency to provide special education
and related services directly to chil-
dren with disabilities residing in the
area served by that local agency, or for
whom that State agency is responsible,
if the SEA determines that the LEA or
State agency—
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(1) Has not provided the information
needed to establish the eligibility of
the agency under Part B of the Act;

(2) Is unable to establish and main-
tain programs of FAPE that meet the
requirements of this part;

(3) Is unable or unwilling to be con-
solidated with one or more LEAs in
order to establish and maintain the
programs; or

(4) Has one or more children with dis-
abilities who can best be served by a
regional or State program or service-
delivery system designed to meet the
needs of these children.

(b) SEA responsibility if an LEA does
not apply for Part B funds. (1) If an LEA
elects not to apply for its Part B allot-
ment, the SEA must use those funds to
ensure that FAPE is available to all el-
igible children residing in the jurisdic-
tion of the LEA.

(2)(1) If the local allotment is not suf-
ficient to meet the purpose described
in paragraph (b)(1) of this section, the
SEA must ensure compliance with
§§300.121(a) and 300.300(a).

(ii) Consistent with §300.301(a), the
[State; SEA] may use whatever funding
sources are available in the State to
implement paragraph (b)(2)(i) of this
section.

(c) SEA administrative procedures. (1)
In meeting the requirements in para-
graph (a) of this section, the SEA may
provide special education and related
services directly, by contract, or
through other arrangements.

(2) The excess cost requirements of
§§300.184 and 300.185 do not apply to the
SEA.

(Authority: 20 U.S.C. 1413(h)(1))

§3OQ.361 Nature and location of serv-
ices.

The SEA may provide special edu-
cation and related services under
§300.360(a) in the manner and at the lo-
cation it considers appropriate (includ-
ing regional and State centers). How-
ever, the manner in which the edu-
cation and services are provided must
be consistent with the requirements of
this part (including the LRE provisions
of §§300.550-300.556).

(Authority: 20 U.S.C. 1413(h)(2))
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§§300.362-300.369 [Reserved]

§300.370 Use of SEA allocations.

(a) Each State shall use any funds it
retains under §300.602 and does not use
for administration under §300.620 for
any of the following:

(1) Support and direct services, in-
cluding technical assistance and per-
sonnel development and training.

(2) Administrative costs of moni-
toring and complaint investigation,
but only to the extent that those costs
exceed the costs incurred for those ac-
tivities during fiscal year 1985.

(3) To establish and implement the
mediation process required by §300.506,
including providing for the costs of me-
diators and support personnel.

(4) To assist LEAs in meeting per-
sonnel shortages.

(5) To develop a State Improvement
Plan under subpart 1 of Part D of the
Act.

(6) Activities at the State and local
levels to meet the performance goals
established by the State under §300.137
and to support implementation of the
State Improvement Plan under subpart
1 of Part D of the Act if the State re-
ceives funds under that subpart.

(7) To supplement other amounts
used to develop and implement a State-
wide coordinated services system de-
signed to improve results for children
and families, including children with
disabilities and their families, but not
to exceed one percent of the amount re-
ceived by the State under section 611 of
the Act. This system must be coordi-
nated with and, to the extent appro-
priate, build on the system of coordi-
nated services developed by the State
under Part C of the Act.

(8) For subgrants to LEAs for the
purposes described in §300.622 (local ca-
pacity building).

(b) For the purposes of paragraph (a)
of this section—

(1) Direct services means services pro-
vided to a child with a disability by the
State directly, by contract, or through
other arrangements; and

(2) Support services includes imple-
menting the comprehensive system of
personnel development under §§300.380—
300.382, recruitment and training of me-
diators, hearing officers, and surrogate
parents, and public information and
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parent training activities relating to
FAPE for children with disabilities.

(c) Of the funds an SEA retains under
paragraph (a) of this section, the SEA
may use the funds directly, or dis-
tribute them to LEAs on a competi-
tive, targeted, or formula basis.

(Authority: 20 U.S.C. 1411(£)(3))
§300.371 [Reserved]

§300.372 Nonapplicability of require-
ments that prohibit commingling
and supplanting of funds.

A State may use funds it retains
under §300.602 without regard to—

(a) The prohibition on commingling
of funds in §300.152; and

(b) The prohibition on supplanting
other funds in §300.153.

(Authority: 20 U.S.C. 1411(f)(1)(C))

COMPREHENSIVE SYSTEM OF PERSONNEL
DEVELOPMENT (CSPD)

§300.380 General CSPD requirements.

(a) Bach State shall develop and im-
plement a comprehensive system of
personnel development that—

(1) Is consistent with the purposes of
this part and with section 635(a)(8) of
the Act;

(2) Is designed to ensure an adequate
supply of qualified special education,
regular education, and related services
personnel;

(3) Meets the requirements
§§300.381 and 300.382; and

(4) Is updated at least every five
years.

(b) A State that has a State improve-
ment grant has met the requirements
of paragraph (a) of this section.

(Authority: 20 U.S.C. 1412(a)(14))

of

§300.381 Adequate supply of qualified
personnel.

Each State must include, at least, an
analysis of State and local needs for
professional development for personnel
to serve children with disabilities that
includes, at a minimum—

(a) The number of personnel pro-
viding special education and related
services; and

(b) Relevant information on current
and anticipated personnel vacancies
and shortages (including the number of

52

34 CFR Ch. Ill (7-1-02 Edition)

individuals described in paragraph (a)
of this section with temporary certifi-
cation), and on the extent of certifi-
cation or retraining necessary to elimi-
nate these shortages, that is based, to
the maximum extent possible, on exist-
ing assessments of personnel needs.

(Authority: 20 U.S.C. 1453(b)(2)(B))

§300.382 Improvement strategies.

Each State must describe the strate-
gies the State will use to address the
needs identified under §300.381. These
strategies must include how the State
will address the identified needs for in-
service and pre-service preparation to
ensure that all personnel who work
with children with disabilities (includ-
ing both professional and paraprofes-
sional personnel who provide special
education, general education, related
services, or early intervention services)
have the skills and knowledge nec-
essary to meet the needs of children
with disabilities. The plan must in-
clude a description of how the State
will—

(a) Prepare general and special edu-
cation personnel with the content
knowledge and collaborative skills
needed to meet the needs of children
with disabilities including how the
State will work with other States on
common certification criteria;

(b) Prepare professionals and para-
professionals in the area of early inter-
vention with the content knowledge
and collaborative skills needed to meet
the needs of infants and toddlers with
disabilities;

(c) Work with institutions of higher
education and other entities that (on
both a pre-service and an in-service
basis) prepare personnel who work with
children with disabilities to ensure
that those institutions and entities de-
velop the capacity to support quality
professional development programs
that meet State and local needs;

(d) Work to develop collaborative
agreements with other States for the
joint support and development of pro-
grams to prepare personnel for which
there is not sufficient demand within a
single State to justify support or devel-
opment of a program of preparation;

(e) Work in collaboration with other
States, particularly neighboring
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States, to address the lack of uni-
formity and reciprocity in
credentialing of teachers and other per-
sonnel;

(f) Enhance the ability of teachers
and others to use strategies, such as
behavioral interventions, to address
the conduct of children with disabil-
ities that impedes the learning of chil-
dren with disabilities and others;

(g) Acquire and disseminate, to
teachers, administrators, school board
members, and related services per-
sonnel, significant knowledge derived
from educational research and other
sources, and how the State will, if ap-
propriate, adopt promising practices,
materials, and technology;

(h) Recruit, prepare, and retain quali-
fied personnel, including personnel
with disabilities and personnel from
groups that are under-represented in
the fields of regular education, special
education, and related services;

(i) Insure that the plan is integrated,
to the maximum extent possible, with
other professional development plans
and activities, including plans and ac-
tivities developed and carried out
under other Federal and State laws
that address personnel recruitment and
training; and

(j) Provide for the joint training of
parents and special education, related
services, and general education per-
sonnel.

(Authority: 20 U.S.C. 1453 (¢)(3)(D))

§§300.383-300.387 [Reserved]

Subpart D—Children in Private
Schools

CHILDREN WITH DISABILITIES IN PRIVATE
SCHOOLS PLACED OR REFERRED BY
PUBLIC AGENCIES

§300.400 Applicability of §§300.400-
300.402.

Sections 300.401-300.402 apply only to
children with disabilities who are or
have been placed in or referred to a pri-
vate school or facility by a public agen-
cy as a means of providing special edu-
cation and related services.

(Authority: 20 U.S.C. 1412(a)(10)(B))

53

§300.403

§300.401 Responsibility of State edu-
cational agency.

Each SEA shall ensure that a child
with a disability who is placed in or re-
ferred to a private school or facility by
a public agency—

(a) Is provided special education and
related services—

(1) In conformance with an IEP that
meets the requirements of §§300.340—
300.350; and

(2) At no cost to the parents;

(b) Is provided an education that
meets the standards that apply to edu-
cation provided by the SEA and LEAs
(including the requirements of this
part); and

(c) Has all of the rights of a child
with a disability who is served by a
public agency.

(Authority: 20 U.S.C. 1412(a)(10)(B))

§300.402 Implementation by State edu-
cational agency.

In implementing §300.401, the SEA
shall—

(a) Monitor compliance through pro-
cedures such as written reports, on-site
vigits, and parent questionnaires;

(b) Disseminate copies of applicable
standards to each private school and
facility to which a public agency has
referred or placed a child with a dis-
ability; and

(c) Provide an opportunity for those
private schools and facilities to par-
ticipate in the development and revi-
sion of State standards that apply to
them.

(Authority: 20 U.S.C. 1412(a)(10)(B))

CHILDREN WITH DISABILITIES ENROLLED
BY THEIR PARENTS IN PRIVATE
SCHOOLS WHEN FAPE IS AT ISSUE

§300.403 Placement of children by
parents if FAPE is at issue.

(a) General. This part does not re-
quire an LEA to pay for the cost of
education, including special education
and related services, of a child with a
disability at a private school or facil-
ity if that agency made FAPE avail-
able to the child and the parents elect-
ed to place the child in a private school
or facility. However, the public agency
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